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Publications on Standards and Conformity Assessment Activities

Office of Standards Services
National Institute of Standards and Technology

Gaithersburg, Maryland  20899     

o TBT Agreement Activities of the National Institute of Standards and Technology
   This annual report describes the World Trade Organization (WTO) Agreement on Technical
Barriers to Trade (TBT) activities conducted by NIST.  NIST receives notifications of proposed
foreign technical regulations related to trade, responds to inquiries on proposed technical
regulations, participates in various bilateral and multilateral standards-related trade discussions,
and respond to inquiries on the existence, source and availability of standards and standards-
related information. 

o The National Technology Transfer and Advancement Act - Plan for Implementation (NISTIR
5967)
   The National Technology Transfer and Advancement Act (P.L. 104-113) gives NIST
responsibility to coordinate standards and conformity assessment activities with other Federal
agencies, state and local governments, and with the private sector.  Congress required NIST to
submit a plan for implementing the coordination activities.  Specific activities in strategic
standards management, responsiveness to international trade concerns, greater use of voluntary
standards, and conformity assessment procedures are described.  Responsibilities of
governments, standards developers, and private sector interests are outlined, as are a number of
specific tasks.

o Standards Setting in the European Union - Standards Organizations and Officials in EU
Standards Activities (NIST SP 891, 1997 Edition)
   The guide is designed to help U.S. manufacturers, exporters, and other interested persons in  
locating contact points for important information on the development of standards and
conformity assessment issues.  The report  includes a history of the role of standards in the
European Union (EU) and the latest information on the EU’s harmonization directives for
implementing the “New Approach” and the “Global Approach” for harmonizing technical
regulations and standards to reduce barriers to trade. 

o ABC’s of the U.S. Conformity Assessment System (NISTIR 6014)
   This report is designed to provide the reader with an introduction to conformity assessment and
information on how the various conformity assessment activities are interlinked.  It highlights
some of the field’s more important aspects and serves as background for using available
documents and services.
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o Profiles of National Standards-Related Activities (NIST SP912)
   This directory describes the metrology, standardization, testing and quality (MSTQ) activities
of more than 70 countries.   Each entry includes basic data on the country’s economy and trade;
agencies and institutions responsible for metrology and calibration, standards development,
testing, product certification, quality and environmental system registration and accreditation;
and key contacts and information sources.  Entries are formatted to facilitate access to specific
information.  An introductory section provides general information on development of the
directory and an overview of world-wise MSTQ activities.

o Report on the Open Forum on Establishment of the National Council for Laboratory
Accreditation (NACLA) at the National Institute of Standards and Technology January 7, 1997
(NISTIR 6008)
   The forum was jointly sponsored by NIST, ACIL (formerly the American Council of
Independent Laboratories), and the American National Standards Institute (ANSI).  It was
attended by more than 300 representatives from private industry and the government.  The
purpose of the Forum was to discuss a proposal to establish the National Council for Laboratory
Accreditation (NACLA), which would be a cooperative partnership between the public and
private sectors designed to provide a national infrastructure for laboratory accreditation in the
United States.

o Examination of Laboratory Accreditation Programs in the United States and the Potential Role
for a National Laboratory Accreditation System (NIST GCR 97-714)
   This report presents an initial study of existing U.S. laboratory accreditation programs, with a
focus on government programs, particularly at the Federal level. The study was conducted in two
phases: Phase I established categories of existing laboratory accreditation programs in the
Federal government, at the state and local level, and in the private sector.  Phase II compared
technical standards used by five Federal government laboratory accreditation programs with
general standards for laboratory accreditation established by ISO.

o Using Voluntary Standards in the Federal Government (NISTIR 6086)
   This report is a compilation of presentations given at a NIST-sponsored conference held on
September 8, 1997 to foster better understanding among Federal agencies of the private sector
standardization process.  The conference took place as part of a major effort by NIST to
implement the National Technology Transfer and Advancement Act which gives NIST
responsibility to coordinate standards and conformity assessment activities with other Federal
agencies, state and local governments, and with the private sector.

o The U.S. Certification System from a Government Perspective (NISTIR 6077)
   This report is designed to provide the reader with an introduction to the U.S. certification
system from a governmental perspective.  It highlights some of the relationships that exist
between federal and state agencies and the private sector and discusses some of the history and
philosophy behind the U.S. system.
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Breitenberg, Maureen, Conformity Assessment, ASTM Standardization News, Nov. 1997.  This
article defines the term, highlights the importance of conformity assessment in maintaining the
economic competitiveness of U.S. industry, and explains the relationship between
standardization and conformity assessment
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Ms. Virginia Huth
Information Policy Branch
Office of Information and Regulatory Affairs
Office of Management and Budget
Washington, D.C.

Dear Ms. Huth:

        Attached is a Report on the Department of Agriculture's implementation during fiscal year
1997 of Circular A-119, "Federal Participation in the Development and Use of Voluntary
Consensus Standards."

Because this is a delayed report, we send it directly to you, as was agreed in phone
conversations between you and Dr. Ron Garbin of my staff, and with the agreement of Dr.
Collins at the Department of Commerce. Thank you for agreeing to receive the submission at this
time.

If you have questions, please contact Ron Garbin at (202) 720-8026.

Sincerely,

United States
Department of
Agriculture

Office of the Chief
Information Officer

1400 Independence
Avenue, SW
Washington, DC 20250

^^c^Ann F.        Anne F. Thompson Reed

Chief Information Officer



DEPARTMENT OF AGRICULTURE
Agency Report on Circular A-119 Compliance

1997

The following information was prepared for the National Institute of Standards and
Technology (NISI) by the Department of Agriculture (USDA) as required annually
under Office of Management and Budget Circular A-l19, "Federal Participation in the
Development and Use of Voluntary Standards."

BACKGROUND

In the Department of Agriculture, the Standards Executive serves also as the Chief
Information Officer (CIO), a position established in August 1996. "This has made the
Office of the CIO (OCIO) the coordinating organization within USDA for reporting on A-
119 activities. The present report was compiled, however, only after a delay.

METHOD

To prepare this report, OCIO sought information from USDA Agency Heads. The CIO
requested accounts of A-l 19 activities, and for information on the number of agency
employees engaged in at least one standards-developing group; the resulting number
of voluntary standards therefore adopted since the previous year; and the number of
government-unique standards adapted during fiscal 1997, together in each such
instance with some explanation of why such a standard was chosen in lieu of a
voluntary consensus standard. To facilitate responses, OCIO also placed telephone
calls to selected agency members to determine, where possible, if at least no change
had occurred in the agency's information for FY 1996.

DEPARTMENTAL VIEWS

The reorganization of USDA in late 1994, the effect of ITMRA, and the advent of a CIO
have shifted emphasis from information technology (IT) to examination of fundamental
factors like mission, prior identification of program needs, management strategies, and
the making of decisions.  In this broader context, USDA still sees IT infrastructure as a
key to comprehensive progress. Standards, IT and otherwise, will play a part. Neither
of these things is primary; each is subordinate to agency programs and must support
them. We understand that this point of view accords completely with Circular A-119.



USDA PARTICIPATION BY FUNCTIONAL AREA

Natural Resources and Environment

Natural Resources Conservation Service (NRCS) has an Engineering mission to
provide quality engineering products to its customers. Many of its employees have
participated in organizations for the development of voluntary standards.
This year the agency reports that at least three of its members participate in the Open
Geographic Information Systems (GIS) Consortium, a public/private partnership
operating through a nonprofit entity, and one that focuses on GIS's. The report indicates
that the Consortium has done some work in the area of standards, especially regarding
standards to facilitate the interoperability of geographic information systems. These
standards may become de facto standards for the GIS industry, or possibly ones that
the GIS industry agrees to adopt.

NRCS has at least five people involved with the Federal Geographic Data Committee,
which has a focus on geospatial data. They are cited as having done some work in the
area of geospatial data standards, seeking to attain commonality among the federal
agencies to facilitate geospatial data sharing. However, this committee is composed
primarily, perhaps entirely, of federal agency representatives.

For FY 1996, NRCS had reported employees working with several committees within
the American Society for Testing and Materials (ASTM). The Society develops
standards on materials, products, systems, and services. These ASTM standards have
not replaced existing conservation practices adopted by NRCS; but NRCS has used
many ASTM standards as reference specifications, and cited them as guidance for
many design and construction activities throughout the whole range of NRCS
conservation programs. The present report has no information on the extent of
participation during FY 1997.

Throuogh fiscal 1996, NRCS employees were involved in developing industry
specifications within the American Society of Agricultural Engineers (ASAE).
Although the practice standards or specifications developed through ASAE
have not been adopted for use with the NRCS workload, much of the
agricultural community applies these specifications for construction and for
provision of quality products.

In previous years NRCS members took part in developing industry voluntary standards
with the American Concrete Institute (ACI). No further information is available for FY
1997 at this time.

Although none of the above standards developed with NRCS involvement had in FY
1996 yet replaced the agency's existing practice standards or specifications, NRCS said
it was moving toward their adoption. For FY 1997 NRCS provides no information on
this. The report for FY 1998 will have to address it.



Farm and Foreign Agricultural Services

Farm Service Agency indicated that in FY 1997 no interactions or activities occurred
under Circular A-119.

Research, Education, and Economics

Neither the Agricultural Research Service, nor the Cooperative State Research,
Education, and Extension Service, nor the National Agricultural Statistics Service
reported interactions with voluntary standards bodies. The Economic Research Service
(ERS) did report such interactions.

During FY 1997, ERS participated in or followed consensus standards for seven
standards. These activities involved twelve employees. There has been no substitution
of voluntary consensus standards for government-unique standards in response to
agency reviews, nor any use of government-unique standards in lieu of voluntary
standards.

Three ERS analysts participated on technical advisory teams associated with the
creation of the North American Industry Classification System (NAICS). The analysts
participated on both the Agriculture, Forestry, Fishing and Hunting and the
Manufacturing sector teams. The NAICS creates a common industry classification
system to replace the current individual systems of Canada, Mexico, and the United
States. Common industry definitions for collecting and publishing data and information
on both inputs and outputs will improve inter-country measuring of productivity, unit
labor costs, and the capital intensity of production, estimating employment-output
relationships, constructing input-output tables, and other uses that imply the analysis of
production relationships in the economy.

ERS has one analyst who maintains contact with the Conservation Technology
Information Center (CTIC) and attends its annual meeting. CTIC periodically
coordinates the definition and standards for crop residue management systems.
Various crop residue management systems used to reduce wind and water erosion are
often part of farm conservation plans that must be implemented by farmers to be
eligible for most Federal Farm Program benefits. USDA agencies, including NRCS,
ERS, and CSREES, along with representatives from other natural resource
organizations and private industry establish criteria for different classes of crop residue
management. These criteria are used in surveys conducted by CTIC to measure the
adoption of conservation tillage. The criteria are also applied to USDA's Agricultural
Resource Management Study to analyze economic and environmental effects of
alternative crop residue management systems.

ERS has one analyst who was a cooperator on an EPA Environmental Stewardship
Program (PESP) project, completed last year, that developed draft voluntary standards
for potato Integrated Pest Management (IPM). The steps for building the national
definition included developing a comprehensive listing of State-level potato IPM
practices, making a tentative rating of the practices in terms of their value in an IPM
program, and conducting an



extensive review of the draft definition. State Extension IPM specialists and commodity
associations provided information on State-level potato pest management practices,
and the rating system was based on the University of Massachusetts "Partners with
Nature" IPM certification system model.  The draft IPM definition was reviewed by
soliciting comments from EPA, land-great university IPM specialists, food processors
and commodity associations, chemical industries and other input suppliers,
environmental groups and others.

ERS has one analyst who participated in the Current Research Information System
(CRIS) enhancement effort. The CRIS Enhancement group was charged with
evaluating and improving the CRIS system, which is used to classify all publicly funded
agricultural research.  A national advisory steering committee guided the effort, and
included representatives from major science and agricultural foundations, government
agencies, Congressional staff, and university cooperators. Members of the Working
Group and Task Groups included USDA personal and representatives from the State
Agricultural Experiment Station system and the Land Grant Universities.
Accomplishments included revising the current classification structure to more
accurately and efficiently capture the research of USDA and its partners. An
implementation team has begun work to execute the recommendations of the
enhancement effort.

ERS has one analyst who participates in the USDA Ecological Risk Assessment
Working Group, charged by the Secretary to develop standards and guidelines for
USDA program managers to follow in conducting risk assessments for their programs.
Activity involves working with representative from other USDA agencies to define terms
and develop practical guidelines to assist program managers.

ERS analysts monitor materials released by the Farm Financial Standards Council for
developments in the measurement of financial indicators for farm businesses. FFSC
standards are used in the development of questionnaires and in preparing summary
financial statements connected with farm financial performance.

ERS analysts interact with the American Agricultural Economics Association
Commodity Costs and Returns Accounting Task Force. The Task Force published its
report on July 20, 1998, establishing standards for university, government, non-profit
institute, private sector and other analysts to consider when developing estimates of
agricultural commodity costs and returns. ERS has always sought consensus with the
American Agricultural Economics Association and the agricultural economics
profession in measuring costs and returns.

Marketing and Regulators' Programs

The Agricultural Marketing Service (AMS) reports that 20 employees participated
in 8 national voluntary consensus standards bodies, and 17 employees
participated in 17 international voluntary consensus standards bodies.

Since October 1, 1996, the agency has used the following voluntary consensus
standards:



Agreement on the International Carriage of Perishable Foodstuffs and the Special
Equipment to be Used for Such Carriage; Certification Standards of the American
Association of Seed Certifying Agencies; Codex Alimentarius International Grade
Standards; Universal Cotton Standards Agreement; Analytical Standards of the
American National Standards Institute (ANSI); Test Standards of the American Society
for Testing and Materials; International Meat Purchase Specifications (IMPS). In
addition, AMS, at the request from and with the full participation of the industry, has
developed and currently uses 584 grade and classification standards that are generally
recognized by the industry for use in the marketing of 230 agricultural commodities.
While developed and maintained by AMS, these standards were created in response
to a need expressed by industry for uniform standards that could be recognized and
certified to nationwide. The usage of these standards by the industry is voluntary.

The American Dairy Products Institute has published a series of milk and dry milk
standards that are usually referenced when USDA certification is not requested by the
buyer or seller. These standards are based on the USDA standards and contain
basically the same requirements as the U.S. Grade Standards. We see no reason to
adopt these standards because they are the same as those of USDA and the majority
of the industry utilizes USDA certification services, recognizing the value of official
certification.

The IMPS mentioned above are voluntary standards for meat cuts and meat products
for the U.S. livestock and meat industry.

ANSI and ASTM standards are used for testing and analysis required to provide
AMS certification activities.

AMS believes the guidelines in Section 7 are reasonable and effective, and
recommends they be adopted.

As noted above, AMS has developed numerous grade standards and classifications in
response to requests from industry. They do not view these standards and
classifications as government-unique since they were developed with full consultation
and participation of the industry and their usage by the industry is voluntary. AMS uses
government-unique specifications for purchases of some commodities for distribution
to the School Lunch Program and other domestic feeding programs when voluntary
consensus standards do not meet the nutritional or program requirements of the USDA
programs.

National Appeals Division

Under the mandate of the Federal Crop Insurance Reform and Department of
Agriculture Reorganization Act of 1994 (P.L. 103-354), the Secretary's Memorandum
No. 1010, of October 20, 1994 created the National Appeals Division (NAD). The Act
consolidated the appellate functions and staffs of several former agencies (Agricultural
Stabilization and Conservation Service, Farmers Home Administration, Federal Crop
Insurance Corporation,



Soil Conservation Service to provide for independent hearings and reviews of adverse
agency decisons.  NAD assumed transfer of employees previously assigned to appeal
functions in their former agencies.  On December 29, 1995 were published interim final
regulations governing NAD appeals. On May 14, 1996, the Secretary approved NAD's
organizational structure.
In last year's Report, NAD declared that a number of NAD employees belong to certain
National or State professional organizations founded for the general purpose of
educating, and improving the adjudication of cases, but asserted also that NAD's
Statutory appeal process cannot properly depend on voluntary standards. To this
year's Report NAD had no response.

Assistant Secretary for Administration

From the Office of Procurement and Property Management (OPPM), one staff member
participates on one standards setting body.  Since October 1, 1996, one set of
standards is used.  The organization stated that no prior standards were used by
OPPM for procurement which involved electronic commerce.   Nor did OPPM
comment on the effectiveness of guidelines in Section 7 of the proposed revision to
Circular A-119.

Office of the Chief Information Officer

A member of the OCIO continues to take part on a Subcommittee of the Electrical
Industries Association/Telecommunications Industry Association (EIA/TIA). The
Subcommittee deals with Commercial and Residential Building Cabling Systems, and
functions under the EIA/TIA Engineering Committee on User Premises
Telecommunications Requirements. The Subcommittee meets quarterly and,
afterward, information from the sessions circulates to relevant parties in the
Department.





Memorandum
Date: September 3, I998

From: Acting Director, Office of Cosmetics and Colors, HFS-100

Subject: OMB Annual  Standards Report - update

To: John Gordon, Executive Operations Staff, HFS-22

This is in response to your request of September 1, 1998 for additional  information on the 5
government unique standards that the Office of Cosmetics and Colors (OCAC) uses in lieu of
voluntary consensus standards in the certification of color additives, as reported in our
memorandum of November 18. 1937.

OCAC uses 5 government-unique standards in lieu of voluntary consensus standards in the
certification of color additives. For all of these standards, the voluntary consensus standard
methods are based on old technology and determine impurities found In frequently certified
color additives. The Color Certification Program developed and uses government unique
standards in lieu of these voluntary consensus standards because the government unique
standards utilize newer, more accurate and more cost-effective technology. A search of all
available standards is routinely done before developing a new standard.

The voluntary consensus standards, and their replacement standards are:

1. AOAC Official Method 981.13          Cresidine Sulfonic Acid, Schaeffer's Salt, 4,4'
(Diazo-amino) bis (5-methoxy-2-methyl-benzenesulfonic Acid), and 6,6" - Oxybis (2
naphthalenesulfonic Acid) in FD&C Red No. 40

Liquid Chromatographic Method - Final Action 1982

The voluntary consensus standard uses ion exchange LC with gradient elution and
determines 4 sulfonated impurities in FD&C Red No. 40; the replacement government
unique standard uses reversed phase HPLC with gradient elution and determines 7
sulfonated impurities in FD&C Red No. 40.

2. AOAC Official Method 982.28 Intermediates and Reaction By-Products in FD&C Yellow
No.5

Liquid Chromatographic Method - Final Action 1983

The voluntary consensus standard uses ion exchange LC with gradient elution and
determines 5 sulfonated impurities in FD&C Yellow No. 5; the replacement government
unique standard uses reversed phase HPLC with gradient elution and determines 7
sulfonated impurities in FD&C Yellow No. 5.

3. AOAC Official Method 980.24 Sulfanilic Acid, Schaeffer's Salt, 4,4'-(Diazoaminc)-
dibenzene-sulfonic Acid and 6,6'-Oxybis(2-Naphthalene Sulfonic Acid) in FD&C Yellow
No. 6

Liquid Chromatographic Method - Final Action 1981
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The voluntary consensus standard uses ion exchange LC with gradient elution and
determines 4 sulfonated impurities in FD&C Yellow No. 6; the replacement government
unique standard is a reversed phase HPLC method with gradient elution that determines
6 sulfonated impurities in FD&C Yellow No. 6.

4a. AOAC Official Method 947.12 Lead in Color Additives (Applicable to colors not
containing Ca, Ba, or Sr)

4b. AOAC Official Method 948.24 Lead in Color Additives (Applicable to Al
Lakes)

4c. AOAC Official Method 948.25 Lead in Color Additives (Applicable to Ca, Ba and Sr
lakes)

The replacement government unique standard for Methods 947.12. 947.24 and 928.25)
is an X-ray fluorescence spectrometry method that determines lead in all color additives.

5. AOAC Official Method 950.79 Chlorides in Water-Soluble Color
Additives

Potentiometric titration with silver nitrate - final action 1961.

The voluntary consensus standard is still used as a confirmatory method; however the
government unique standard, which uses an automated ion chromatograph, is routinely
used for chloride analyses.

John E. Bailey, Ph.D.

cc: HFS-100  (Bailey)
HFS-105  (Decker, Barrows)
HFS-106  (Richfield-Fratz)
HFS-125  (Dennis)
HFS-126  (Bell)



                       August 10, 1998
Beth Nolan
Deputy Assistant Attorney General
Office of Legal Counsel
U.S. Department of Justice
Washington, DC  20530

Dear Ms. Nolan:

I recently met with representatives of the Office of Management and Budget (0MB) and
the Department of Commerce to discuss their concerns about impediments to Federal
employees participating in the activities of private voluntary standards organizations.  One of the
issues discussed at the meeting was whether the enclosed language from the National
Technology Transfer and Advancement Act of 1995 (Act), Pub. L. No. 104-113, § 12(d)(2), 110
Stat. 775, provides the requisite statutory authority, as discussed in your November 19, 1996
memorandum, to permit employees to serve as officers or directors of outside standards bodies
in their official capacities.

The legislative history of the Act describes the importance of developing standards
appropriate to rapidly changing technology, and acknowledges that Federal agencies should be
major participants in the United States standards system.  H.R. Rep. No. 104-390, at 24 (1995),
reprinted in 1996 U.S.C.C.A.N. (110 Stat.) 493, 510.  It details a recommendation made by the
National Research Council, in a March 1995, report which recommended that Congress amend
the National Institute of Standards and Technology's (NIST) organic act to "clarify NIST's lead
role in the implementation of a government-wide policy of phasing out the use of federally-
developed standards wherever possible, in favor of standards developed by private sector,
consensus standards organizations, with input from affected agencies."  Id. Congress adopted
this recommendation, as reflected in section 12 of the Act.   The Report of the House Science
Committee states that section 12 "will have the effect of assisting agencies in focusing their
attention on the need to work with these voluntary  consensus  standards  bodies,  whenever
and wherever appropriate."  H.R. Rep. No. 104-390, at 25 (1995), reprinted in 1996
U.S.C.C.A.N. (110 Stat.) 493, 512.

The Act also codified existing policies in 0MB Circular A-119, dated October 20, 1993,
which required Federal agencies to adopt and use standards, developed by voluntary consensus
standards bodies, and to work closely with these organizations to ensure that developed
standards are consistent with agency needs.    Revised 0MB Circular A-119, also enclosed, was
published in the Federal Register on Thursday, February 19, 1998, and replaced the previous
Circular No. A-119, to make the terminology consistent with the Act and to provide other
guidance consistent with the Act. Question 7 of the Circular sets forth guidance with respect to
participation of agency personnel in voluntary consensus standards bodies. More specifically, it
addresses issues on authorization to participate and limitations on participation.

In order to provide definitive guidance to 0MB and other agencies, I am interested in
your views on whether the Act provides sufficient authority for employees to serve, consistent
with the requirements of 18 U.S.C. §208, as officers or directors of standards organizations.  In
discussing this issue with members of your staff, I understood that your office's preliminary
view was that, notwithstanding the prohibition in §208 (a), section 12 of the Act would
authorize employees to serve as officers or directors of voluntary standards bodies, if
participating in setting the standards were an integral part of the duties of officers or directors
of the particular organization.  As I understand it, however, performing only the administrative
duties of officer or director would not be authorized by the Act.

Finally,  the 0MB and Commerce employees with whom I met mentioned that  some
agencies  appeared to be concerned  that employees were barred by § 208 from serving in
an official capacity as Chairpersons of working committees or subcommittees of the



standards organizations.   I explained that, to the extent that those positions do not impose a
fiduciary responsibility on employees serving in them, or do not create an employer-employee
relationship, the prohibition of §208 does not apply.  Please let me know if you disagree with
this conclusion.

Thank you for reviewing this matter.  Please let me know if any additional information is
necessary.

Sincerely,
Marilyn L. Glynn
General Counsel

Enclosures



   VIA FAX

Office of the Deputy Assistant Attorney General                                           Washington, D. C. 20530

     August 24, 1998

MEMORANDUM FOR MARILYN  L. GLYNN

GENERAL COUNSEL

OFFICE OF GOVERNMINT ETHICS

From:      Beth Nolan

    Deputy Assistant Attorney General

Subject: Application of 18 U.S.C. §208 to Service on Boards of Standard-Setting Organizations

This responds to your request of August 10, 1998 for our opinion whether, absent a waiver, 18
U.S.C. § 208 would forbid employees of the executive branch from serving, in their official
capacities, 85 members of the boards of private voluntary standards organizations. We believe
that, to the extent necessary to permit the federal employees to take part in the standard-setting
activities, § 208 does not bar such service.

Section 208 prohibits an officer or employee from taking part as a government official in any "particular
matter" in which he or she has a financial interest. The statute imputes to the employee the financial
interests of certain other persons and entities, including an "organization in which he is serving as officer,
director, trustee, general partner or employee."  18 U.S.C. § 208(a).  In an earlier opinion, we observed
that when an employee is acting in his or her official capacity as a director or officer of an outside entity,
the work for that entity necessarily entails official action affecting the entity's financial interests. We
therefore concluded that, under 18 U.S.C. §208, the "broad prohibition against conflicts of interest within
the federal government would prevent a government employee from serving on the board of directors of
an outside organization in his or her official capacity, in the absence of:  (1) statutory authority or a
release of fiduciary obligations by the organization that might eliminate the conflict of interest, or (2) a
waiver of the requirements of §208(a), pursuant to 18 U.S.C. §208(b)."  Memorandum for Howard M.
Shapiro, General Counsel, Federal Bureau of Investigation, from Beth Nolan, Deputy Assistant Attorney
General, Office of Legal Counsel, re: Service on the Board of Directors of Non-Federal Entities by
Bureau Personnel in Their Official Capacities, at 1 (Nov. 19, 1996) ("FBI Opinion"). In particular, if
"Congress has authorized the service by statute, the official 'serves . . . in an ex officio rather than
personal capacity,' owes a duty only to the United States, and does not violate section 208."
Memorandum for J. Virgil Mattingly, Jr., General Counsel, Federal Reserve Board, from Richard L.
Shiffrin, Deputy Assistant Attorney General, Office of Legal Counsel, re: Directorships of Bank for
International Settlements, at 2 (May 6, 1997) (citation omitted) ("FRB Opinion").

U.S. Department of Justice

Office of Legal Counsel



Since the FBI Opinion, we have had a number of occasions to consider whether particular statutes
confer authority for service on outside boards. We have found such authority in a range of
circumstances. Sometimes the statutes expressly contemplated official service on an outside board.
See Memorandum for Files, from Daniel Koffsky, re:  Foundations and Commissions Under Fulbright
Program (Oct. 24, 1997); Memorandum for Files, from Daniel Koffsky, re: Service on Outside Board
(Feb. 27, 1998) (United States-India Fund for Cultural, Educational, and Scientific Cooperation).  In
another instance, the statute was less explicit, but we found the authority because service on the
outside entity was a means by which the United States negotiated with foreign governments and “the
breadth of the President’s power [in that area] counsels a broad reading of congressional authorization
for particular means by which the power may be exercised.”  FRB Opinion at 3 (citation omitted).  In
one other instance, where the agency largely conducts its operations in secret and had to create the
outside entity to preserve the secrecy of its work, we concluded that the outside organization was, for
relevant purposes, a part of the federal government, and thus no conflict existed.

As this experience in applying the principles of the FBI Opinion has made clear. Congress has
enacted a variety of arrangements contemplating, directly or indirectly, that federal employees will
participate in outside organizations, including by serving on their boards, and it would frustrate these
arrangements if such service were considered a disqualifying “director[ship]” under 18 U.S.C. § 208.
See Memorandum for Kenneth R. Schmalzbach, Assistant General Counsel, Department of the
Treasury,  re: Applicabilitv of 18 U.S.C.  §208 to the Proposed Appointment of the Deputy Assistant
Secretary to the Board of the College Construction Loan Insurance Association, at 3 (June 22,1994)
(categories of service considered outside statute). We believe that there are circumstances in which
statutory authority for service on an outside board can be found even though Congress has not
expressly addressed that service. When Congress has specifically provided for participation in outside
organizations and such participation, to carry out the statutory purposes, entails service on a board,
statutory authorization may be inferred.

Here, Congress has provided that, in general federal agencies and departments “shall use technical
standards that are developed or adopted by voluntary consensus standards bodies” and, in carrying
out this requirement, “shall consult with voluntary, private sector, consensus standards bodies and
shall, when such participation is in the public interest and is compatible with agency and departmental
missions, authorities, priorities and budget resources, participate with such bodies in the development
of technical standards.”  Pub. L. No. 104-113, § 12(d)(1)&(2) 110 Stat. 775, 783 (1996), 15 U.S.C.
§272 note (emphasis added). As the legislative history explains, Congress desired and anticipated that
federal agencies would “work closely” with voluntary standard-setting organizations, that these
organizations would “include active government participation,” and that agencies would “work with
these voluntary consensus standards bodies, whenever and whoever appropriate.”  H. R. Rep. 104-
390, at 15.25 (1995).  When the board of an outside organization plays an integral role in the process
of setting standards, it would therefore frustrate the statute to forbid federal employees from being on
the board. They could not then take the “active” role that Congress mandated. To carry out the statute,
therefore, employees may serve on these outside boards without running afoul of 18 U.S.C. § 208, if
the boards are engaged in the standard-setting activities in which Congress directed federal agencies
to participate.

To be sure, § 208 allows for waivers when the employee's "interest is not so substantial as to be
deemed likely to affect the integrity of the services which the Government may expect," 18 U.S.C. §
208(b)(1), and thus a conclusion that § 208 generally would bar employees from serving on standard-
setting bodies in their official capacities would not necessarily have prevented the service in every
instance. Nevertheless, reliance on the waiver procedure would not be consonant with the statutory
scheme here.  Congress itself has resolved the possible conflict between duties to the organization
and duties to the United States, at least to the extent that the criminal prohibition may be at issue.

We would not reach the same conclusion, however, if the board of an organization had only
administrative responsibilities and was not directly involved in standard-setting. In that event,
the congressional direction to "participate . . . in the development of technical standards" would
not apply. Consequently, in accordance with the FBI Opinion, §208 would bar the service on



the board, absent a waiver or an effective release from fiduciary duty.

Finally, you also ask us to confirm your view that an employee's service in an official capacity
as the chair of a working committee or subcommittee of a standard-setting organization, to the
extent the position imposes no fiduciary duty and creates no employer-employee relationship,
would not implicate 18 U.S.C. §208.  We agree that service in such a position would not itself
trigger the statute.  Indeed, we are far from certain that a position other than one specified in
§208 - "officer, director, trustee, general partner or employee" - could be the basis for imputing
an organization's financial interest to the employee, even if that other position created a
fiduciary duty to the organization.  In any event, the positions you describe would not give rise
to an imputed disqualification.

Please let us know if we may be of further assistance.


